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ATTORNEY’S CLAIM FOR LIEN ON FUND IN- 
VOLVED IN MISSOURI RATE CASES 


Following close upon the heels of the decision in American 
Insurance Company v. Lucas et al., 2 Fire and Casualty 
Cases 473, wherein the United States District Court for the 
Western District of Missouri held that the impounded fund 
involved in the Missouri rate cases should be returned to the 
policyholders, comes a ruling by the Supreme Court of 
Missouri whereunder an attorney employed by a former super- 
intendent is refused a lien for attorney’s fees against such fund. 
See State of Missouri ex rel. Lucas v. Blair, reported at 

Please Route to: {| 300,378. 


Nature of Proceeding 


One Wetherby who had been retained as associate counsel 
by a former superintendent, with the approval of the Governor 
as required by the insurance laws, applied to the Circuit Court 
of Cole County for an allowance of attorney’s fees and the 
impression of a lien upon the impounded fund. In the present 
proceeding the incumbent superintendent seeks an order pro- 
hibiting the judge of the lower court from hearing and deter- 
mining the case, and the preliminary rule in prohibition, 
heretofore entered, is made absolute. 


Grounds for Ruling 


The court cites several cases wherein it was held that the 
impounded fund had been illegally accumulated and that the 
superintendent by virtue of his position as legal custodian 
thereof was entitled to recover the same as a means towards 
the enforcement of the insurance laws of the state. The at- 
torney, Wetherby, was employed as is provided by these laws 
to aid in this enforcement program. The General Assembly 
has provided the methods by which all expenses of the Insur- 
ance Department are to be paid, and there is no distinction 
between current and emergency expenses, nor are attorney’s 
fees excepted. They are to be paid in the manner provided 
by statute. The superintendent is entitled to the protection 
requested against interference with the distribution of this fund. 
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THE INSURANCE LAW JOURNAL 


% FIRE AND CASUALTY »% 


Insurance Company’s Right to Open Judgment.—The failure 
of a foreign insurance company to file an affidavit of merits 
within ten days as required by the statute authorizing service 
on non-resident companies was held to be excusable under 
the circumstances and a default judgment entered for plain- 
tiff was opened up to permit the filing of a defense. (Brock- 


hurst v. Occidental Ins. Co., N. J. Supreme Ct.).. . 300,379. 


Insurer’s Rights as Subrogee.—After paying a fire loss, an 
insurer was entitled to be subrogated to whatever rights 
the insured had against the person whose negligence caused 
the loss; but where that person was an employee of a co- 
adventurer of the insured, no recovery could be had. (Eagle 
Star Ins. Co. et al. v. Bean et al., U. S. Dist. Ct., W. D., 
Wash.).. . J 300,380. 


Description of Property Insured.—Policies insuring a building 
at a specified address in University City, Mo., against loss 
from fire were held to cover entire structure although sepa- 
rate buildings connected by passageways and heated and 
lighted by a common plant made up said structure. (City 
of University City v. Home Fire & Marine Ins. Co.; Same v. 
The Western Fire Ins. Co., U. S. C. C. A., 8th C.). . .9 300,381. 


% NEGLIGENCE 
(Other than Automobile) 


Attractive Nuisances.—Where plaintiff was injured as the 
result of getting his fingers caught in the cogs on a grader 
parked on certain school grounds, the court erred in direct- 
ing a verdict in favor of the operator of the grader. The 
case should have been submitted to the jury under the 
attractive nuisance doctrine. (Jones v. Robertson County 
et al., Tenn. Ct. of App.) .. [| 401,600. 


Municipality’s Liability—Defendant municipality was held not 
liable for the death of plaintiff’s intestate caused by drown- 
ing in a pool under construction by the W. P. A., on the 
ground that said municipality had no control over the work 
and, therefore, owed no duty to plaintiff’s intestate. (Bar- 
rett, Admx. v. Town of McMinnville, Tenn. Ct. of App.) 

{ 401,601. 


Duty of Power Company.—Where plaintiff introduced evi- 
dence showing that defendant power company breached its 
duty of keeping its power line properly insulated and main- 
taining the same without contact with the wire of a tele- 
phone company, the case was held to have been properly 
submitted to the jury. (Alabama Power Company v. Gladden, 
Ala. Ct. of App.). . .§ 401,602. 


* LIFE * 


Cancellation of Policy.—An injunction was issued against an 
action on a policy where prior to the death of the insured 
and prior to the expiration of the period for contestability, 
an equitable action seeking cancellation of the policy had 
been begun and was still pending. (Mutual Benefit Health 
and Accident Association v. Teal et al., U. S. Dist. Ct., E. D., 
S. C.).. 7 501,483. 


Change of Beneficiary—A change of beneficiary in a life in- 
surance policy can be accomplished without a strict or com- 
plete compliance with the policy conditions, and a failure 
to indorse such a change will not defeat it, if the insured 
has done everything reasonably within his power to effect 
the change. (The Mutual Life Insurance Company of New 
York wv. The Illinois National Bank of Springfield, Ill. et al., 
U. S. Dist. Ct., E. D., Mich.).. { 501,484. 


Sound Health Clause.—An instruction requiring the insurer to 
show that the insured suffered from cancer prior to and 
at the time of the issuance of the policy in order to defeat 
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liability under the sound health clause was held to impose 
too high a duty on defendant and to be prejudicially erro. 
neous. (The National Life & Accident Ins. Co. v. Hollis, Ala, 
Ct. of App.).. . 501,485. 4 


Disability Benefits.—Plaintiff insured had suffered cataracts on 


both eyes and had no useful sight in an economic or in. 
dustrial sense. However, by the use of artificial lenses, the 
insured enjoyed normal vision. The court held that plain. = 
tiff was not entitled to recover total and permanent disability 7 
benefits under a provision of the policy providing for such 
payments in the event the insured suffered “irrecoverable § 
loss of sight in both eyes.” Suit was brought in Colorado, 7 
(The Home Life Insurance Company of New York v. Stewart, * 
U.S.C. C. A., 10th C.). .. 501,486. 


*% AUTOMOBILE » 


County’s Liability to Pedestrian—A minor pedestrian was j 


struck by an automobile on a heavily traveled bridge main- 7 
tained by defendant county without sidewalks or footpaths, 7 
It was held error to dismiss her suit against the county, 
Where a county expressly or impliedly invites the public 
to use certain ways, it must exercise reasonable care to | 
keep them in a reasonably safe condition for travel. (Berg- 
lund et al. v. Spokane County, Wash. Supreme Ct.)... 
{ 703,200. 


Employer-Employee Relationship.—Plaintiff was seriously in- 


jured when a truck, traveling in front of his motorcycle, 
started to turn left at an intersection and a collision ensued, 7 
Although the truck driver’s intention was to substantially 
deviate from his route, his actual deviation was slight and 7 
his employer was held responsible for the consequences of © 
his negligent operation of the truck. (Miller etc., et al. v 
Burgess, Tenn. Ct. of App.)...{] 703,201. 


Rear-End Collision with Truck in Army Convoy.—The State 


was held responsible for the death of plaintiff’s decedent © 
who was killed when the car in which he was riding collided 9 
with the rear end of an unlighted truck in an army convoy. © 
His death was held to have been the result of the concurring 
negligence of the driver of the automobile in which he was 
riding and of those in charge of the truck. (Gibson, Admr. 
v. The State of New York, N. Y. Supreme Ct., App. Div.)... 

{ 703,204. 


Truck Parked Across Sidewalk.—A small child, frightened by 


dogs, ran into the street, where he was struck by an auto- 
mobile, when defendants’ truck blocked his flight on the 
sidewalk. Since the truck was not negligently parked and . 
its position was not the proximate cause of the child’s in- 
juries, defendants were not held responsible. (Myatt Lum-~ 
ber Co., Inc. v. Davison, Jr. et al., Tenn. Ct. of App.)...7 
{ 703,202. 


Construction of Wrongful Death Statute—Under a New Mex- 


ico statute, permitting recovery for death resulting from the ] 
negligence of the driver of a “stage coach or other public 
conveyance,” plaintiff was awarded recovery for the death 
of her husband who was killed when his car collided with 
the freight truck of a common carrier. (Cain, d. b. a. Cain's 


Truck Lines v. Bowlby, U. S. C. C. A., 10th C.). . .1 703,205. 


Insurance Affiliation of Jurors.—Because plaintiff's counsel 


questioned jurors as to their connection with a certain in- 
surance company and because the trial court erred in its 
instructions, a judgment in favor of plaintiff, as compensation 
for the wrongful death of his son, was reversed. 
tas v. Affleck, d. b. a. D. A. Affleck Grocery et al., Utah Su- 
preme Ct.).. .] 703,203. 


Presumption of Ordinary Care.—The record of the appeal | 
court, which affirmed the judgment entered in favor of plain- 
tiff in a wrongful death action, was quashed for the reason 
that said court’s opinion erroneously stated that there was 
a strong presumption that decedent was in the exercise 0 
ordinary care. (State of Missouri ex rel. Alton R. R. Co. 
et al. v. Shain et al., Mo. Supreme Ct.). . . [ 703,206. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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